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A bid which was qualified "all or none" as to 
three qeoqraphic zones on which prices for 
drawer units were souqht, and which was low 
on onlv two of the zones, was properly 
rejected under a solicitation clause which 
permits the consideration of an "all or none" 
hid onlv if it is low with respect to each 
item upon which an individual award may be 
made. 

AI-abama Metal Products, Inc. (AMPCO) has filed suit 
in the United States Claims Court seekinq injunctive 
and declaratory relied in connection with invitation €or 
bids No. WPS-S1-1.532-A issued by the General Services 
Administration (GSA). Alabama Metal Products, Inc. V. 
The TTnited States, Action No. 6ln-A3C. By order dated 
October 17, 1983, the Claims Court suspended the proceed- 
inq and requested our decision on the issues raised by 
AMPCn 

GSA issued the invitation to secure a Federal Supply 
Schedule contract for an indefinite quantity of stackable 
beds and drawer units. AMPCO's bid on the drawer units 
was desiqnated "all or none" as to the three geographic 
zones for which prices were souqht. The bid was low on 
two zones, second low on the remaining zone and low 
overall. GSA rejected the bid, however, because in its 
view the solicitation permits consideration OF an all or 
none hid-only if it is low on each of the three zones. 
AMPCO essentially contends that the solicitation does not 
limit the consideration of all or none bids as GSA 
believes, and asserts that it should be awarded the con- 
tract. 

We believe the bid properly was rejected. 
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The bid schedule set forth in the solicitation divides 
the requirement into two qroups of furniture: Group One-- 
stackable beds, and Group Two--drawer units. Within each 
group, bidders are required to submit a price for domestic 
shipment packaqinq and €or overseas shipment packaging, 
although a l l  qoods will he delivered to destinations in the 
United States. The schedule lists "weiqht factors" for the 
stated purpose of evaluating the separate domestic and 
overseas packaginq prices. The solicitation also requests 
separate prices €or delivery in each of three qeoqraphic 
zones within the continental United States. Thus, for the 
drawer unit qroup upon which AMPCO hid, the schedule is as 
follows: 

Group 2 - Orawer Units Weiqht Factors Price 

Zones Zones 
1 2 3 1 2 3 

- - -  a. Pomestic Shipment 3 1 2 

- - -  b. Overseas Shipment 4 1 2 

Clause 301N, "Method of Award, I' describes the follow- 
ing procedure for the evaluation of bids: 

"Award will be made in the aggregate hY qroup 
€or each zone. The low aggregate offeror 
will he determined by multiplying the unit 
price offered on each item by the weight 
factor shown, and adding the resultant 
extensions. In order rto1 qualify for an 
award on a qroup for a zone, prices must he 
offered on each item in the qroup €or the 
zone . " 
GSA received seven bids on Group Two. Followinu the 

application of the weiqht factors to the domestic and 
overseas prices, AMPCO was low on Zones 1 and 2 ,  while 
Joerns Furniture was low on Zone 3: 
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Zone 1 Zone 2 Zone 3 

AMPCO $360.25 S 99-84 $234.R4 

Joerns Furniture 393 -75 112.20 229.00 

Raker Manufacturing Co. 374.05 115.75 251.50 

AMPCO's bid, however, had an asterisk beside each price 
and a corresponding notation that, "All pricing predicated 
on contract for all zones both domestic & overseas ship- 
ments. " 

AMPCO'S agqreqate price for the three zones is S694.93, 
tdile the total of the low prices excluding AMPCO's prices 
is S715.25. GSA, however, rejected AMPCO's all or none bid  
because AMPCO was not low on Zone 3. GSA premised its 
rejection on solicitation paraqraph 64, "All or None 
Offers" : 

"(a) Unless awards in the aggregate are 
specifically precluded in this solicitation, 
the Government reserves the right to evaluate 
offers and make awards on an 'all or none' 
basis as provided below: 

"(b) (Applicable to definite quantity 
contracts.) An offer submitted on an 'all or 
none' or similar basis will evaluated as 
follows: The lowest acceptable offer 
exclusive of the 'all or none' offer will be 
selected with respect to each item (or group 
of items when the solicitation provides for 
agqregate awards) and the total cost of all 
items thus determined shall be compared with 
the total of the lowest acceptable 'all or 
none' offer. Award will be maAe so as to 
result in the lowest total cost to the 
Government. 

"(c) (Applicable only  to requirements and 
indeeinite quantity contracts.) An offer 
submitted on an 'all or none' or similar 
basis will not be considered unless the offer 
is low on each item to which the 'all or 
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none' offer is made applicable. The term 
'each item' as used in this clause refers 
either to an item that under the terms of 
this solicitation may be independently 
awarded, or to a group of items on which an 
award is to be made in the aggregate." 

In GSA's view, paragraph 64(c) applies to this procurement 
since the contract is for an indefinite quantity of goods. 
As GSA interprets 64(c), it does not permit the considera- 
tion of AMPCO's hid since it is not low on each geographic 
zone 

(1) Whether paraqraph 64(b) or 64(c) applies: 

AMPCO contends that GSA has misinterpreted the solici- 
tation, and in particular paragraph 64. AMPCO points out 
that several decisions by our Office, such as 47 Comp. 
Gen. 658  (1968): 42 Comp. Gen. 748 (1963): and Steel Kinq 
Industries, Inc., R-209239, May 5 ,  1953, 83-1 CPT) 473, 
establish that competitive bidding principles mandate award 
to an all or none bidder if the award would result in the 
lowest total price, unless the solicitation proscribes the 
consideration of such bids. AMPCO argues that the solici- 
tation does not preclude the submission of or limit the 
consideration of all or none bids because, in its view, 
paragraph 64(b), which unambiquously permits the considera- 
tion of all or none bids, is the operative provision here, 
not 64(c). 

AMPCO reaches the conclusion that paragraph 64(b) con- 
trols despite the parenthetical notation that it applies to 
definite quantity contracts and the similar notation that 
64(c) applies to indefinite quantity contracts. In AMPCO's 
view, paragraph 64(c) is intended to apply only to those 
indefinite quantity-contracts in which it is not possible 
to determine the low aggregate bidder. Here, since a means 
for determining the low aggregate price (weight factors) is 
supplied, AMPCO believes there is no reason to limit the 
consideration of all or none bids and 64(b) must apply. 
AMPCO contends that the parenthetical instructions may be 
disregarded on the basis of clause 301R, a Method of Award 
clause which was contained in the initial solicitation hut 
was deleted in its entirety prior to bid openinq and 
replaced by clause 301N, which is quoted above. Clause 
30173 stated that: 
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"The Government intends to make awards on an 
item-by-item basis. However, if an 'all or 
none' or similar type offer is received, 
offers on the items to which the 'all or 
none' offer applies will be evaluated and 
award macle in accordance with Para.(b) of 
Clause 64, ' A l l  or None Offers' of this 
solicitation. 'I 

Even though this clause was eventually deleted from the 
solicitation, AMPCO asserts that the designation of 64(b) 
as controllinq demonstrates that 64(b) and 64(c) are not 
self-effectuating based upon whether the solicitation is 
for a definite or indefinite quantity contract: rather, one 
or the other provision must be called into play by other 
provisions in the solicitation. Since the new Method of 
Award clause (301M) does not mention 64(b) or 64(c), argues 
AMPCO, bidders must look to other more implicit direction 
in the solicitation to determine which clause applies. 

In this regard, AMPCO finds an indication that 64(b) 
rather than 64(c) applies in the fact that the new Method 
of Award clause calls for an aggregate group award, combin- 
ing domestic and overseas packaqing prices, a practice 
which, in AMPCO's view, is consistent with 64(b) and incon- 
sistent with 64(c). 

AMPCO also believes that the weiqht factors set forth 
in the price schedule indicate that 64(b) applies. 
Although the weight factors are included for the stated 
purpose of evaluating the mandatorily aggregrated 
domestic/overseas shipment prices, AMPCO points out that 
the weights could also be used to evaluate any bid aggre- 
gated with respect to the zones. 

we reject AMPCO'S interpretation of the solicitation. 
We regard the instructions parenthetically set forth in 
64(b) and (c) as precise and unambiquous: 64(b) applies to 
definite quantity contracts and 64(c) applies to indefinite 
quantity contracts. AMPCO's interpretation that 64(c) 
applies only to those indefinite quantity procurements in 
which it is not possible to determine the low aqqreqate 
bidder is contrary to the clear, unqualified language of 
that paragraph. We see no basis to read the solicitation 
provision other than as it is written. 
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Further, we reject AMPCO'S argument that the para- 
graphs are not self-effectuating. The initial Method of 
Award clause which designated 64(b) as controlling might 
have created an inconsistency had it remained in the invi- 
tation. The GSA Federal Supply Service Clause Manual, how- 
ever, indicates that clause 301N is to be used only in 
solicitations for definite quantity contracts. Recognizing 
this error, GSA deleted the clause, and removed the incon- 
sistency. At the time the clause was deleted, it became a 
nullity with respect to this procurement so that AMPcO's 
assertion that the initial inclusion of the clause estab- 
lished that the parenthetical instructions were not self- 
effectuatinq simply is not tenable. Again, we believe the 
clear language of clause 64 should be given effect. 

Although AMPCO has referred to provisions which in its 
view implicitly call 64(b) into play, in view of our find- 
ing that the paragraphs are self-effectuating, those pro- 
visions lose their siqnificance. In any event, we point 
out that, contrary to AMPCO's assertion, the award scheme 
set forth in clause 301N (aggregate award by qroup) is con- 
sistent with paragraph 64(c) which explicitly countenances 
the aggregate award of groups of items. Also, the inclu- 
sion of weiqht factors which could be used for aqgreqation 
across zones but were not so intended does not establish, 
as AMPCO's arguments in this regard seem to imply, that the 
factors must be used for that purpose. 

In view of the above, 64(c) must be viewed as the 
operative provision with regard to all or none bids. 

( 2 )  Whether paragraph 64(c) mandates the rejection of 
AMPCO' s bid: 

"he question remains whether under paragraph 64(c), 
the rejection of AMPCO's all or none bid was proper. AMPCO 
argues that 64(c) only limits the consideration of those 
bids that are qualified as to items (e.g., overseas or 
domestic pac,kaginq) or groups of items. AMPCO's qualifica- 
tion does not relate to items or groups of items, but 
rather to geographic zones. Thus, argues AMPCO, the con- 
sideration of its bid is not limited by 64(c). 
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W e  disagree. Paragraph  6 4 ( c )  p e r m i t s  t h e  cons ide ra -  
t i o n  of an  a l l  or none b i d  o n l y  i f  it is l o w  w i t h  r e s p e c t  
to each i t e m .  "Item," i n  t h i s  c o n t e x t ,  r e f e r s  to  any 
r equ i r emen t  t h a t  may be independen t ly  awarded. A s  no ted ,  
t h e  Method of  A w a r d  clause p r o v i d e s  t h a t  f o r  e v e r y  g roup  
there w i l l  be an  independent  award f o r  each of  t h e  three 
zones.  The o n l y  s e n s i b l e  i n t e r p r e t a t i o n  of pa rag raph  6 4 ( c )  
is t h a t  it requires b i d s  q u a l i f i e d  as  a l l  or none w i t h  
r e s p e c t  t o  zones to  be low on each zone i n  order t o  be con- 
sidered f o r  award. 

The r e a s o n  pa rag raph  6 4 ( c )  l i m i t s  t h e  c o n s i d e r a t i o n  of 
a l l  o r  none b i d s  i n  r e q u i r e m e n t s  or i n d e f i n i t e  q u a n t i t y  
procurements  is t h a t  i n  such  procurements  there is no 
a s s u r a n c e  t h a t  t h e  l o w  a g g r e g a t e  b i d  w i l l  a c t u a l l y  r ep re -  
s e n t  t h e  lowest cost  to  t h e  government.  I f  o r d e r i n g  p a t -  
t e r n s  d i f f e r  from t h e  p r i o r  y e a r s '  e x p e r i e n c e  upon which  
we igh t  factors or estimates are based, an  a p p a r e n t l y  l o w  
a g g r e g a t e  b i d  may w e l l  r e s u l t  i n  a h i g h e r  t o t a l  cost than  
t h e  next-low combina t ion  o f  i n d i v i d u a l  b i d s .  S i n c e  a d i s -  
Crete award is contempla ted  f o r  each zone and t h e  d i s t r i b u -  
t i o n  of  e v e n t u a l  o r d e r s  across zones may v a r y  from t h e  
r a t io s  es tab l i shed  by t h e  we igh t  f a c t o r s ,  t h e r e  is no 
a s s u r a n c e  t h a t  AMPCO's b i d  w i l l  a c t u a l l y  r e p r e s e n t  t h e  low- 
e s t  c o s t  to  the  government. T h u s ,  to  i n t e r p r e t  t h e  para-  
g raph  a s  AMPCO u r g e s  and p e r m i t  award t o  AMPCO would 
c o n t r a v e n e  t h e  purpose  of t h e  pa rag raph  and create an  undue 
r i s k  of award t o  a b i d d e r  t h a t  w i l l  n o t  a c t u a l l y  p rov ide  
t h e  best  p r i c e  to  t h e  government. 

( 3 )  -- Whether  t h e  s o l i c i t a t i o n  -.- is f a t a l l y  d e f e c t i v e :  -- 
AMPCO s u g g e s t s  t h a t  i f  i ts b i d ,  which  i n  i ts view 

r e p r e s e n t s  t h e  lowest cost t o  t h e  government,  canno t  be 
c o n s i d e r e d  f o r  award, t h e  so l i c i t a t ion  is f a t a l l y  de fec -  
t i v e .  F i r s t ,  AMPCO asserts t h a t  i n t e r p r e t i n g  the  so l ic i ta -  
t i o n  as p r e c l u d i n g  t h e  c o n s i d e r a t i o n  o f  i ts  b i d  would 
r e n d e r  t h e  s o l i c i t a t i o n  d e f e c t i v e  under  our d e c i s i o n  i n  
M a r t i n  & Turne r  Supply Company, 54 Comp. Gen. 395 (19741, 
74-2 CPD 267. I n  Mar t in  & Turne r  w e  examined a n  a l l  o r  
none p r o v i s i o n  s imi l a r  t o  6 4 ( c )  and concluded t h a t ,  i n  t h e  
absence  of c i r c u m s t a n c e s  r e a s o n a b l y  e s t a b l i s h i n g  t h a t  t h e  
in te res t  of t h e  government would be s e r v e d  by p r o h i b i t i n g  
t h e  submiss ion  of  b i d s  on  a n  a l l  or none or combinat ion 
bas i s ,  such  a p r o h i b i t i o n  unduly restricts c o m p e t i t i o n  and 
is c o n t r a r y  t o  t h e  purpose  o f  t h e  s t a tu t e s  govern ing  p u b l i c  
procurement .  
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Second, AMPCO asserts t h a t  i f  t h e  weight  f a c t o r s  are 
s u f f i c i e n t l y  r e l i a b l e  t o  be  used t o  a g g r e g a t e  and compare 
t h e  i n d i v i d u a l  p r i c e s  f o r  domes t i c  and o v e r s e a s  packaging ,  
t h e n  t h e  weight  f a c t o r s  shou ld  a l so  be s u f f i c i e n t l y  re l i -  
a b l e  t o  be used t o  a g g r e g a t e  and compare i n d i v i d u a l  p r i c e s  
f o r  t h e  zones  and select  a low b i d d e r  on t h a t  b a s i s .  AMPCO 
b e l i e v e s  t h a t  G S A ' s  f a i l u r e  t o  u s e  t h e  weight  f a c t o r s  f o r  
t h e  l a t t e r  purpose  m a n i f e s t s  a doub t  on t h e  p a r t  o f  GSA as 
t o  t h e i r  r e l i a b i l i t y  and t h a t  t h e  i n v i t a t i o n  t h e r e f o r e  is 
d e f e c t i v e  and should  be cance led .  

T h e s e  arguments  are w i t h o u t  merit. 

W e  p o i n t  o u t  t h a t  i n  Mar t in  & T u r n e r ,  t h e  so l i c i t a t ion  
w a s  f o r  d e f i n i t e  q u a n t i t i e s  of  goods,  and i n  such procure-  
ments  t he re  r a r e l y  are compel l ing  r e a s o n s  t o  res t r ic t  a l l  
or none o f f e r s .  W e  have on s e v e r a l  o c c a s i o n s ,  however, 
e x p l i c i t l y  approved of  r e s t r i c t i o n s  on a l l  o r  none b i d s  i n  
t h e  c o n t e x t  of  i n d e f i n i t e  q u a n t i t y  c o n t r a c t s .  See 47 
Comp. Gen. 682 ( 1 9 6 8 ) ;  B-156224, A p r i l  2 1 ,  1 9 6 5 7 I n  an 
i n d e f i n i t e  q u a n t i t y  c o n t r a c t ,  t h e  government is n o t  o b l i -  
g a t e d  t o  pu rchase  q u a n t i t i e s  i n  accordance  w i t h  t h e  
estimates ( o r  we igh t  f a c t o r s )  c o n t a i n e d  i n  t h e  so l i c i t a -  
t a t i o n ,  and i f  a c tua l  o r d e r s  d e v i a t e  from t h e  estimates, 
t h e  government may pay more t o  t h e  a l l  or none b i d d e r  t h a n  
it would have i f  award had been made on an  item by item 
bas is .  There is n o t h i n g  i l l e g a l  i n  t h e  government 's  
p r o t e c t i n g  i t s e l f  a g a i n s t  s u c h  u n c e r t a i n t y ,  even though 
there  is t h e  r i s k  t h a t  do ing  so may increase t h e  o v e r a l l  
cost  o f  t h e  cont rac t .  

T h u s ,  w e  b e l i e v e  t h a t  i n  t h e  c o n t e x t  o f  i n d e f i n i t e  
q u a n t i t y  procurements  c o n t r a c t i n g  a c t i v i t i e s  have t h e  d i s -  
c r e t i o n  t o  p e r m i t  t h e  c o n s i d e r a t i o n  of  a l l  o r  none o f f e r s  
w i t h o u t  r e s t r i c t i o n ,  i f  do ing  so is i n  t h e  government ' s  
best i n t e r e s t ,  o r  t o  l i m i t  a l l  o r  none b i d s  i n  a p a r t i c u l a r  
case on t h e  b a s i s  t h a t  there is a lways  some u n c e r t a i n t y  a s  
t o  whether  t h e  l o w  e v a l u a t e d  a l l  or none b i d  w i l l  be t h e  
ac tua l  l 8 w  b i d .  
m i t t i n g  c e r t a i n  t y p e s  o f  a l l  o r  none o f f e r s  w h i l e  restrict-  
ing o t h e r s  i n  t h e  same s o l i c i t a t i o n ,  as  t h e  government ' s  
b e s t  i n t e r e s t s  d i c t a t e .  

Moreover,  w e  see n o t h i n g  wrong w i t h  per -  

I n  t h i s  case, by r e q u i r i n g  a l l  or none b i d s  t o  be 
l o w  on  each  i t e m ,  GSA d e c i d e d  t o  l i m i t  t h e  c o n s i d e r a t i o n  
o f  most t y p e s  of  a l l  or none b i d s  because  o f  t h e  uncer-  
t a i n t y  g e n e r a l l y  i n h e r e n t  i n  u s ing  w e i g h t s  to  e v a l u a t e  
b i d s ,  n o t ,  a s  AMPCO s u g g e s t s ,  because  t h e s e  p a r t i c u l a r  
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we igh t s  are u n r e l i a b l e .  A t  t h e  same t i m e ,  GSA determined  
t h a t  t h e  mandatory a g g r e g a t i o n  o f  packaging  p r i c e s ,  d e s p i t e  
t h e  e x i s t e n c e  of  t h e  same u n c e r t a i n t y ,  was i n  t h e  g o v e r n - .  
m e n t ' s  best i n t e re s t  because a g g r e g a t i o n  of  packaging 
p r i c e s  w a s  r e q u i r e d  t o  assure t h e  awardee o f  s u f f i c i e n t  
q u a n t i t i e s  t o  o f f e r  t h e  government r e a s o n a b l e  p r i c e s  and to 
o b t a i n  adequa te  c o m p e t i t i o n  f o r  o v e r s e a s  items, We do n o t  
b e l i e v e  GSA's d e t e r m i n a t i o n  t h a t  u s ing  t h e  we igh t s  w i t h  
r e s p e c t  t o  t h e  packaging  p r i c e s  is i n  t h e  government 's  b e s t  
i n t e re s t  commits it t o  de t e rmine  t h a t  t h e  u s e  o f  w e i g h t s  
w i t h  r e g a r d  t o  t h e  p r i c e s  f o r  t h e  zones  is also i n  t h e  
government ' s  b e s t  i n t e r e s t .  Under t h e  c i r cums tances ,  w e  do 
n o t  f i n d  t h e  s o l i c i t a t i o n  d e f e c t i v e  so t h a t  award under  it 
would be i l l ega l .  

I n  c o n c l u s i o n ,  w e  f i n d  t h a t  pa rag raph  6 4 ( c )  a p p r o p r i -  
a t e l y  p r o h i b i t s  t h e  c o n s i d e r a t i o n  o f  AMPCO's a l l  or none 
b i d  s ince  it was n o t  l o w  on  each  o f  t h e  t h r e e  zones.  
T h e r e f o r e ,  G S A ' s  re ject ion of  t h e  b i d  was p r o p e r .  

Compt ro l l e r  Gene ra l  
o f  t h e  Uni ted  S t a t e s  
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